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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF KANSAS 

 
 
UNITED STATES OF AMERICA,  ) 
ex rel. FRANK TRA,    ) 
      ) 
   Plaintiff,  ) 
v.      ) Case No. 14-2249-JWB-KGG 
      ) 
DR. MARK R. FESEN and   ) 
HUTCHINSON CLINIC, P.A.,  ) 
      ) 
   Defendants.  ) 
      ) 
 

THE UNITED STATES’ COMPLAINT-IN-INTERVENTION 
 
1. The United States of America intervenes in this qui tam action to bring claims 

against Dr. Mark Fesen and Hutchinson Clinic under the False Claims Act (“FCA”), 31 U.S.C. 

§§ 3729-3733, and common-law theories of liability, seeking treble damages and civil penalties 

for false claims submitted to Medicare and Tricare. 

PARTIES, JURISDICTION, AND VENUE 

2. The relator, Frank Tra, is a clinical pharmacist who worked in Hutchinson 

Clinic’s oncology department from 2007-2014. As the clinical oncology pharmacist, Tra was 

aware of the chemotherapy and other anti-cancer drugs used by Fesen and other Hutchinson 

Clinic oncologists. 

3. On May 28, 2014, Tra initiated this action pursuant to the qui tam provisions of 

the False Claims Act. 31 U.S.C. § 3730(b). 

4. On July 26, 2018, the United States filed its notice of intent to intervene as to 

Tra’s claim regarding the medically inappropriate use of chemotherapy and other cancer drugs, 

and now files this complaint-in-intervention in accordance with 31 U.S.C. § 3730(b)(4)(A). 
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5. This Court has subject-matter jurisdiction under 28 U.S.C. § 1345, as the United 

States brings this action under 31 U.S.C. § 3730(a), asserting claims arising under the FCA. 

6. This Court also has supplemental jurisdiction over all common law or equitable 

claims under 28 U.S.C. § 1367(a). 

7. The United States brings this action on behalf of the Department of Health and 

Human Services (“HHS”) and the Centers for Medicare & Medicaid Services (“CMS”), the HHS 

agency that administers the Medicare program. 

8. The United States also brings this action on behalf of the Department of Defense 

(“DOD”) including its component, Tricare Management Activity, which administers the 

TRICARE program. 

9. Upon information and belief, Fesen is an oncologist residing and practicing in 

Kansas. 

10. This Court has personal jurisdiction over Fesen, and venue is proper under 31 

U.S.C. § 3732(a), as Fesen committed acts proscribed by the FCA in this district. 

11. Upon information and belief, Hutchinson Clinic, P.A. is a for-profit professional 

association registered in the state of Kansas and located at 2101 North Waldron St., Hutchinson, 

Kansas 67502. 

12. This Court has personal jurisdiction over Hutchinson Clinic and venue is proper 

under 31 U.S.C. § 3732(a), as Hutchinson Clinic committed acts proscribed by the FCA in this 

district. 
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FALSE CLAIMS ACT 

13. The FCA, 31 U.S.C. §§ 3729-3733, provides for damages and penalties against 

parties who submit false claims for payment to the United States. 

14. For conduct after May 20, 2009, the Fraud Enforcement and Recovery Act 

(“FERA”) amended the FCA to allow for the award of damages and penalties for knowingly 

presenting or causing to be presented false or fraudulent claims for payment or approval to the 

United States, and for knowingly making or using false records or statements material to false or 

fraudulent claims paid by the United States. 31 U.S.C. §§ 3729(a)(1)(A), (a)(1)(B) (as amended). 

15. Section 4(f) of FERA provides that the 2009 amendments to the FCA “shall take 

effect on the date of enactment of this Act and shall apply to conduct on or after the date of 

enactment, except that . . . subparagraph (B) of section 3729(a)(1) of title 31, United States Code, 

as added by subsection (a)(1), shall take effect as if enacted on June 7, 2008, and apply to all 

claims under the False Claims Act (31 U.S.C. § 3729 et seq.) that are pending on or after that 

date . . . .” 

16. Prior to the FERA amendments to the FCA, the FCA prohibited the same conduct 

as above, though the statute was numbered differently. 31 U.S.C. §§ 3729(a)(1), (a)(2) (as 

amended July 5, 1994). 

17. Knowledge under the FCA, both before and after FERA, can be shown by 

establishing actual knowledge, deliberate ignorance, or reckless disregard as to the falsity of any 

claim. 31 U.S.C. § 3729(b)(1)(A); see also 31 U.S.C. § 3729(b) (as amended July 5, 1994). No 

proof of a specific intent to defraud is required. 31 U.S.C. § 3729(b)(1)(B). 

18. Under principles of respondeat superior, vicarious liability, and agency, 

Hutchinson Clinic is liable for all false claims submitted or caused to be submitted by Fesen. 
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19. Post FERA, the FCA also establishes liability for any person who “knowingly 

conceals or knowingly and improperly avoids or decreases an obligation to pay or transmit 

money or property to the Government.” 31 U.S.C. § 3729(a)(1)(G). Such claims are known as 

reverse false claims. 

20. Under the Affordable Care Act, as enacted March 23, 2010, any overpayment to a 

Medicare provider must be returned within 60 days after it’s identified.  Any overpayment 

retained beyond the 60-day mark is an “obligation” under the reverse false claim provision of the 

FCA. 42 U.S.C. § 1320a-7k(d). 

21. An overpayment is “identified” when a person or entity determines, or should 

have determined through the exercise of reasonable diligence, the existence and amount of an 

overpayment. 42 C.F.R. § 401.305. 

22. The lookback period for identifying overpayments is 6 years. 

23. Reverse false claims apply the same standard of knowledge as standard false 

claims: actual, deliberate ignorance, or reckless disregard. 31 U.S.C. § 3729(b)(1). 

24. FCA claims must be proved by a preponderance of the evidence. 31 U.S.C. § 

3731(d). 

25. The FCA imposes penalties ranging between $5,500 to $11,000 for each false 

claim or reverse false claim. 31 U.S.C. § 3729(a). 

26. The FCA also allows for up to three times the damages suffered by the United 

States. 31 U.S.C. § 3729(a). 
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MEDICARE 

27. In 1965, Congress enacted Title XVII of the Social Security Act, commonly 

known as Medicare, to pay for health-care services and items for the elderly and disabled. 42 

U.S.C. § 1395 et seq. 

28. Medicare Part B covers medical treatment and services by physicians. 

29. To assist with the administration of Medicare, CMS contracts with Medicare 

Administrative Contractors (“MACs”) to process and pay Part B claims and perform 

administrative functions on a regional level. 42 C.F.R. § 421.5(c). 

30. Medicare claims are paid with federal funds. 

31. Wisconsin Physician Services Insurance Corporation (“WPS”) is the MAC that 

processes claims for providers in Kansas, including Hutchinson Clinic. 

32. Providers submit claims to the appropriate MAC for Medicare Part B 

reimbursement, which then processes and either pays or rejects those claims according to 

Medicare rules, regulations, and procedures. 

33. Between May 2008 and December 2011, Fesen and Hutchinson Clinic knowingly 

submitted or caused to be submitted false claims to the Medicare program through its MAC, 

WPS. 

34. To participate in Medicare, physicians must submit a Medicare Enrollment 

Application, CMS Form 855i, which requires prospective providers to certify “that payment of a 

claim by Medicare is conditioned upon the claim and the underlying transaction complying with 

such laws, regulations, and program instructions (including, but not limited to, the Federal anti-

kickback statute and the Stark law), and on the supplier’s compliance with all applicable 

conditions of participation in Medicare.” 
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35. After a Medicare provider treats a Medicare patient, the physician submits a CMS 

Form 1500 Health Insurance Claim Form to the MAC, who will then pay or deny the claim on 

behalf of CMS. 

TRICARE 

36. Tricare (formerly called CHAMPUS) is a federally funded medical benefit 

program. It provides health-care benefits to active-duty service members, retired military, and 

their dependents. See 10 U.S.C. §§ 1071-1110. 

37. Under the Tricare for Life program, some Medicare beneficiaries are still eligible 

for Tricare. For these dual-eligible beneficiaries, Tricare is a secondary payor to Medicare. 

38. For dual-eligible beneficiaries, the same CMS Form 1500 claim form is used by 

providers to seek reimbursement or payment from both Tricare and Medicare. 

REASONABLE AND NECESSARY SERVICES 

39. Medicare only covers services that are “reasonable and necessary for the 

diagnosis or treatment of illness or injury or to improve the functioning of a malformed body 

member.” 42 U.S.C. § 1395y(a)(1)(A). 

40. Likewise, Tricare only pays for “medically or psychologically necessary services 

and supplies required in the diagnosis and treatment of illness or injury . . . .” 32 C.F.R. § 

199.4(a)(1)(i). 

41. The Medicare Benefit Policy Manual states that “drugs and biologicals are 

covered only if . . . [t]hey are reasonable and necessary for the diagnosis or treatment of the 

illness or injury for which they are administered according to accepted standards of medical 

practice.” Medicare Benefit Policy Manual, Ch. 15 at 50. 
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42. The Medicare Benefit Policy Manual conversely states that “[i]tems and services 

which are not reasonable and necessary for the diagnosis or treatment of illness or injury . . . are 

not covered.” Medicare Benefit Policy Manual, Ch. 16 at 20. 

43. Federal law also provides that it is “the obligation of any health care practitioner 

and any other person (including a hospital or other health care facility, organization, or agency) 

who provides health care services for which payment may be made” to ensure that the services 

are “provided economically and only when, and to the extent, medically necessary” and are “of a 

quality which  meets professionally recognized standards of health care.” 42 U.S.C. § 1320c-

5(a). 

44. Tricare likewise prohibits the submission of claims that are not medically 

necessary or do not meet accepted standards of care, and failing to maintain adequate medical 

records. 32 C.F.R. §§ 199.9(b)(3)-(b)(5). 

45. Tricare also considers “flagrant and persistent overutilization of services without 

proper regard for the results, the patient’s ailments, condition, medical needs, or the physician’s 

orders” to be fraud. 32 C.F.R. § 199.9(c)(5). 

46. For dual-eligible Tricare and Medicare beneficiaries, if services are determined to 

be medically unnecessary under Medicare, they are not covered under Tricare. 

47. In submitting the CMS Form 1500 for payment under Medicare or Tricare, 

physicians or suppliers of services must certify that “the services on this form were medically 

necessary . . . .” 

48. Effective May 16, 2009, WPS issued a local coverage determination (“LCD”), 

titled L28576, “Chemotherapy Drugs and their Adjuncts.” L28576 applies to Medicare services 

performed in Kansas on or after May 16, 2009. 
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49. L28576 provided coverage guidance and medical indications or limitations for 

chemotherapy drugs. It states: 

A. Coverage for medication is based on the patient’s condition, the appropriateness of 
the dose and route of administration, based on the clinical condition and the standard 
of medical practice regarding the effectiveness of the drug for the diagnosis and 
condition. The drug must be used according to the indication and protocol listed in 
the accepted compendia ratings listed below. 
 
National Comprehensive Cancer Network (NCCN) Drugs and Biologies 
Compendium 
Thomson Micromedex DrugDex 
American Hospital Formulary Service-Drug Information (AHFS-DI) 
Clinical Pharmacology 
 
The compendia employ various rating and recommendation systems that may not be 
readily cross-walked from compendium to compendium. In general, a use is 
identified by a compendium as medically accepted if the: 
 

1. indication is a Category 1 or 2A in NCCN, or Class I, Class IIa or Class IIb in 
DrugDex; or 
2. narrative text in AHFS-DI or Clinical Pharmacology is supportive. 
 

See L28576 (emphasis in original). 
 

50. The Medicare Program Integrity Manual also sets forth the circumstances under 

which a contractor can consider a service to be reasonable and necessary under the Medicare 

Act. The service must be safe and effective, not experimental or investigational, and “furnished 

in accordance with acceptable standards of medical practice.” Medicare Program Integrity 

Manual, Ch. 13, § 13.5.1. 

51. Hutchinson Clinic knew of these requirements when it incorporated them into its 

own guidelines for chemotherapy, stating in its own internal policy that “Medicare guidelines 

require NCCN category 1 or 2A, or DrugDex Class 1, 2a, or 2b for payment,” and that 

“[c]overage for medication is based on the patient’s condition, the appropriateness of the dose 

and route of administration, based on the clinical condition and the standard of medical practice 
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regarding the effectiveness of the drug for the diagnosis and condition. The drug must be used 

according to the indication and protocol listed in the accepted compendia ratings.” 

52. Drug compendia, including those put out by NCCN and Thompson (and which 

are incorporated by reference in L28576), are essentially a compilation of which drugs are 

appropriate for certain types of cancers based on principles of evidence-based medicine— a 

practice of treating patients using treatments and procedures backed by scientific research and 

proof, including drug trials and other medical studies. Drugs are ranked according to their 

effectiveness and appropriateness, with categories or classes 1 or 2 being viewed as medically 

acceptable treatments. 

HUTCHINSON CLINIC STRUCTURE AND COMPENSATION 

53. Hutchinson Clinic is a physician-owned business. All of the clinic’s stockholders 

are physicians who also practice at the clinic. 

54. The clinic has approximately 25 clinical departments, including oncology. 

55. The clinic is run by the Board of Directors, made up of seven physician-owners 

who are elected to two-year terms. From 2008 through 2011, the Board consisted of a president, 

past-president, a secretary/treasurer, and at least four at-large members. 

56. The clinic also employs two medical directors who oversee clinical operations. 

Those medical directors have their own practices within the clinic but are separately paid for 

their additional duties as medical directors. 

57. The clinic also employs a management team consisting of a CEO, CFO, and COO 

who are not stockholders but who oversee the business operations of the clinic. It was the 

Board’s job to oversee major clinic decisions and the management team’s job to carry out the 

Board’s decisions and directives.  
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58. Board meetings typically include the seven Board members, the two medical 

directors, and the CEO, CFO, and COO. 

59. The clinic’s Administrative Council operates as the executive committee of the 

Board. It is typically composed of the Board president and past-president, the CEO, and the 

clinic’s two medical directors. 

60. When issues of clinical significances arise, they are typically handled by the 

Board at a separate “peer review” session. Clinical issues can also be addressed before the 

Administrative Council. 

61. Physician compensation at the clinic is based on standards set by the Medical 

Group Management Association (“MGMA”), which surveys physician salaries nationwide. The 

clinic set physician baseline compensation at the 75th percentile of physicians nationwide, and 

then, depending on the work actually done by a clinic physician, the rate could be adjusted up or 

down based on production and billings. 

62. Oncologists in particular received credit in their compensation formula for 

chemotherapy and other cancer drugs administered. 

63. Income to the clinic generated by physicians is split 60-40, meaning 60% goes to 

the doctor providing the services, and 40% goes back to the clinic for overhead and associated 

costs. 

64. But a portion of the clinic’s share was also used for physician bonuses, which 

were paid out of a bonus pool to physicians across all clinic departments based on their relative 

production for the year. 
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65. This compensation structure incentivized physicians to provide more and more 

services, and particularly incentivized oncologists to administer chemotherapy and other cancer 

drugs. 

FESEN’S WORK AT HUTCHINSON CLINIC 

66. Between 2008 and 2011, Hutchinson Clinic’s oncology department employed two 

oncologists and approximately 60 staffers. 

67. From approximately 1993 until December 31, 2011, Fesen was employed as an 

oncologist at Hutchinson Clinic, and he was also a stockholder. 

68. From at least 2008 through 2011, Fesen was an enrolled Medicare provider. 

69. From at least 2008 through 2011, Hutchinson Clinic submitted claims to Medicare 

and Tricare for oncology services ordered or performed by Fesen on Medicare and Tricare 

beneficiaries. 

70. Fesen provided oncology services to patients, including prescribing and 

administering chemotherapy and other cancer treatments to patients. 

71. Hutchinson Clinic’s billing department would then bill the appropriate insurance 

carrier based on the services provided by Fesen. 

72. Hutchinson Clinic’s oncology practice group was among its most lucrative. 

73. As the oncology group’s clinical pharmacist, Tra oversaw chemotherapy drug-

mixing, drug pricing, and contract management. 

74. In 2008, shortly after he started at Hutchinson Clinic, Tra was asked to participate 

in the clinic’s multi-disciplinary meetings, which addressed issues related to billing, coding, pre-

certification, and claim denials. 
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75. Tra began noticing that the majority of claim denials were for services billed by 

Fesen. 

76. Many of the denials involved patients who received treatment following a 

negative test, patients who received unusual doses of chemotherapy drugs (often smaller doses 

given more frequently, a practice known as fractionation), or patients who received drugs that 

were not indicated for their particular diagnosis. 

77. As part of his work with the multi-disciplinary group, Tra was tasked with finding 

studies or other supporting evidence to challenge insurance denials and secure payment. 

78. Although Hutchinson Clinic was aware of the denials, they were not viewed as a 

major issue given that the oncology department routinely brought in millions of dollars, and the 

denials only amounted to thousands of dollars. 

79. Tra began noticing other problems with Fesen’s oncology practice in late 2008 or 

early 2009, particularly Fesen’s frequent use of the drug Avastin for prostate cancer, which it 

was not indicated for. Fesen rejected Tra’s concern because Avastin was still listed in the 

compendia as a level “3” indication, meaning that it had negative research for its use. Despite 

that rating, Fesen insisted that he could still bill for it since it was compendia-listed. 

80. Tra discussed his concerns about Fesen with the clinic’s other oncologist, Dr. Fadi 

Estephan. Estephan had similar concerns. 

81. Shortly after his arrival at Hutchinson Clinic, Estephan and Fesen decided to have 

entirely separate practices within the oncology group because Fesen didn’t believe in following 

oncology guidelines, while Estephan preferred to practice evidence-based medicine. 
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82. On occasion, when Estephan would question the treatment Fesen was providing to 

a patient on the grounds that it was not backed by conventional research and guidelines, Fesen 

would simply respond that he didn’t believe in the guidelines. 

83. After Fesen left the Hutchinson Clinic in 2011, some of his patients started seeing 

Estephan. Estephan encountered several patients who had been receiving chemotherapy from 

Fesen even though their conditions were more appropriately described as precancerous. Estephan 

was unable to determine a rationale for Fesen’s treatment regimen and discontinued the 

chemotherapy. 

84. For those patients, Estephan stated that, had they been his patients, he would 

never have prescribed chemotherapy. 

85. As early as January 21, 2008, clinic leadership was aware of staff complaints 

regarding Fesen’s “compulsive behavior,” specifically that Fesen was constantly asking staff for 

ways to “get around” internal policies or external drug company policies. 

86. In early 2009, Tra, Estephan, and the clinic’s then-CFO, Mike Harms, had an 

informal meeting and decided that Fesen’s conduct needed to be addressed. Harms reported the 

concerns to the Board of Directors. 

87. Clinic management discussed these concerns about Fesen extensively throughout 

2009. 

88. The May 4, 2009 Board minutes include a note that the “Board agreed an 

intervention by the Medical Directors was needed to address employee complaints concerning 

the behavior of an oncologist.” Present at that meeting were the clinic CEO (Mike Heck), CFO 

(Mike Harms), and COO (Darryl Serpan), both of the clinic’s medical directors, the Board 

president, the Board secretary/treasurer, the Board past-president, and three Board members. 
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89. The September 22, 2009 minutes of Administrative Council, which included the 

clinic’s medical directors, CEO, CFO, and COO, and the Board’s president and past-president, 

reflect that the group discussed “concerns with the use of chemotherapy drugs in the Oncology 

Department,” including specific examples. “The risks around the clinical and financial concerns 

were thoroughly discussed.” 

90. On September 28, 2009, meeting minutes reflect discussion of “clinical billing 

concerns relative to certain chemotherapy regimens being prescribed by Dr. Fesen.” Specifically, 

“[c]oncerns regarding reimbursement, informed consent, and medical ethics were discussed.” 

The Board decided “that Medicare guidelines will be followed in the administration of 

chemotherapy delivery in the Oncology Department . . . .” In attendance at this meeting were the 

medical directors, CEO, CFO, and COO, the Board past-president, the Board secretary/treasurer, 

and three Board members. 

91. On October 30, 2009, Tra reported to the CFO that Estephan had raised concerns 

to him that Fesen was causing damage to the clinic’s relationship with Medicare. 

92. Also in October 2009, the Board issued a mandate to Fesen “to become compliant 

with Medicare rules.” 

93. Despite this mandate, Fesen continued failing to comply with Medicare 

requirements, and continued to submit false claims or claims for medically unnecessary services. 

94. Despite top clinic leadership being aware for at least six months that Fesen was 

not in compliance with Medicare guidelines, and being aware since at least early 2008 that Fesen 

was “compulsive” in his attempts to skirt policies regarding cancer drugs, the clinic never took 

any steps to investigate whether it had submitted improper claims to Medicare or Tricare on 

Fesen’s behalf. 
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FIRST INTERNAL AUDIT 

95. By June 7, 2010, the Board of Directors was still discussing Fesen’s behavior and 

how his chemotherapy-ordering practices put the clinic at financial risk. The Board decided that 

additional clinical oversight was needed to “bring Dr. Fesen’s practice into compliance.” 

96. At that meeting, the CEO “reminded the Board of its decision in late 2009 to 

restrict the use of chemotherapy drugs to those that were approved for use by Medicare.” 

97. Around that same time, the clinic began the process of hiring an outside 

consultant to do chart reviews of oncology patients. 

98. In June 2010, the clinic hired Dr. Roger Gingrich, a medical doctor, professor, 

and medical director from the University of Iowa College of Medicine, to review the oncology 

practices at Hutchinson Clinic. 

99.  Initially, Gingrich was given a random sample of five patients each of Fesen and 

Estephan and was instructed to review whether the chemotherapy orders were appropriate and in 

compliance with NCCN guidelines. 

100. In this initial sample, and throughout later reviews, Gingrich found no real 

concerns with Estephan’s work. 

101. But Gingrich rejected the treatment approach in all five of Fesen’s patients, 

finding each inappropriate and not in compliance with compendia guidelines. 

102. The five randomly selected patients of Fesen were all Medicare patients. 

103. The fifth patient in the sample had been given the powerful drug Rituxan 

(generically called rituximab) from 2004 through 2010. Gingrich wrote, “Diagnosis not 

clear/treatment striking unconventional and not evidence-based - Deny.” 
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104. Gingrich also noted that patient’s diagnosis had been listed by Fesen as non-

Hodgkin’s lymphoma, but the records reflected no positive pathology after 2005. He described 

the Rituxan maintenance for six years as “unnecessary” and “unbelievable!” 

105. After Gingrich’s review, that patient received no additional Rituxan.  

106. Gingrich seemed shocked over what he had seen in Fesen’s patient files, asking 

for confirmation as to whether the five patients whose records he had reviewed were “truly 

randomly identified patients for each doc’s portfolio.” 

107. Gingrich’s findings on these five Fesen patients were sent to the CEO and CFO 

on June 18, 2010. 

108. The Administrative Council, consisting of the clinic’s medical directors, the CEO, 

CFO, and COO, the Board president, and one Board member met and reviewed the results on 

June 22, 2010. 

109. But despite being presented with direct evidence that Fesen was providing 

medically unnecessary treatment to Medicare beneficiaries—possibly even to patients with no 

current disease—Hutchinson Clinic took no action to investigate whether it had received 

improper payment from government insurers for medically unnecessary services, not even on the 

five patients that Gingrich evaluated and specifically denied. 

SECOND INTERNAL AUDIT 

110. Gingrich was engaged to do a larger review on September 29, 2010. That sample 

included 59 Fesen patients and 16 Estephan patients. 

111. Once again, no significant issues were found with Estephan’s patients. 
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112. But of the 59 Fesen patients, more than half (30 out of 59) were found to have 

received chemotherapy regimens that were not evidence-based or in line with compendia 

guidelines. 

113. Gingrich also concluded that about 20% of the 59 Fesen patients had the 

prescribed drugs inappropriately fractionated, meaning they received smaller doses more 

frequently as opposed to the standard dosage on a longer interval. 

114. In 10% of the 59 Fesen records reviewed, Gingrich found the medical record to be 

so poorly documented “that a clear indication of clinical intent or direction could not be 

discerned.” 

115. Gingrich also raised serious concerns about Fesen’s understanding of 

hematological malignancies. 

116. Nineteen of the 59 Fesen patients had a hematological disease, which includes 

various types of lymphoma (affecting lymphoid tissue), leukemia (blood cells), and myeloma 

(bone marrow). 

117. Seven cases “involved Rituxan maintenance given either inappropriately as to a 

patient with large cell lymphoma in the maintenance phase [where current data do not support 

extended therapy] or given >2 years to patients with follicular lymphoma [where current data 

support every 6 months x 2 years maintenance]”.1  

118. Rituxan is a monoclonal antibody used in the treatment of lymphoma. 

Monoclonal antibodies seek out certain antigens in the body found in specific cancer cells and 

link up with them to either trigger an immune-system response to that cell or else neutralize the 

                                                 
1Brackets in original. 
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cancer cell. Rituxan is not a chemotherapy drug, but a companion biologic therapy meant to 

accompany chemotherapy. 

119. In particular, Rituxan targets a molecule present in B-cells called CD20. To be an 

appropriate treatment, a patient must be tested and be found to be positive for CD20. 

120. Rituxan is an appropriate first-line treatment for most B-cell non-Hodgkin’s 

lymphomas. It is also sometimes indicated as a maintenance regimen for a subset of B-cell 

lymphomas (called follicular lymphoma), but only for a maximum of two years. No studies have 

found any benefit in continuing Rituxan maintenance beyond two years. 

121. The governing LCD, L28576, states that Rituxan is “indicated for the treatment of 

patients with CD20 positive, B-cell non-Hodgkin’s lymphoma,” particularly as a first line 

treatment for stage II-IV disease. Maintenance therapy is discussed for follicular lymphoma 

patients only. 

122. With regard to Rituxan, Gingrich noted that “[t]here are good phase III clinical 

trial data leading to NCCN category 1A recommendations for the use of maintenance Rituxan for 

2 years following primary therapy of only follicular lymphoma. Dr. Fesen appears to incorrectly 

treat all patients with any B-Cell lymphoproliferative disease with Rituxan maintenance and for 

>2 years.” 

123. Rituxan is an expensive drug. Medicare pays between $2,000 to $4,000 per 

infusion. 

124. With regard to Fesen’s dosing schemes, Gingrich noted that Fesen “defaults to 

fractionating therapies that have no published data to support fractionation either from the point 

of view of preserving efficacy or altering expected toxicity profiles. The high frequency for 

choosing the day 1-8 fractionation scheme suggest a rationale in Dr. Fesen’s mind other tha[n] 

Case 2:14-cv-02249-JWB-KGG   Document 25   Filed 10/26/18   Page 18 of 45



19 
 

patient-specific factors such as a suspected intolerance to the recommended and conventional 

way of dosing these medications. The rationale Dr. Fesen has in mind is never identified in the 

medical record of these patients.” 

125. For infusions of chemotherapy, Medicare pays for the drug itself, but also for 

infusion time. So regardless of the ultimate amount of the drug administered, an increase in the 

number of infusions—so called “chair time”—results in increased payments from insurers. 

126. In conjunction with this audit, Gingrich met with the Board of Directors, 

including the CEO and CFO. After he presented his findings, there was discussion by the Board 

and management that Fesen’s behavior was fraudulent. 

127. Hutchinson Clinic’s Board of Directors met on September 27, 2010, to discuss 

Gingrich’s audit. Present at the meeting were the CEO, CFO, COO, the two medical directors, 

the Board president, the Board secretary/treasurer, and four Board members. 

128. At that meeting, the Board discussed a plan to discuss the audit findings with 

Fesen. 

129. The clinic’s Administrative Council later met with Fesen and discussed 

Gingrich’s findings with him on October 12, 2010. At that meeting, Fesen resisted moving 

towards evidence-based medicine. 

130. In addressing Fesen’s pushback to his findings, Gingrich told the clinic’s CFO in 

an October 18, 2010 email that the problem with Fesen was that he was “ignoring national 

consensus practice guidelines for treating cancer patients.” The email was forwarded to the CEO, 

and it was discussed the following day with the Administrative Council. 

131. Fesen eventually reluctantly agreed to comply with some of the Board’s mandates 

regarding his use of chemotherapy. 
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132. Per one of Gingrich’s recommendations and at the Board’s urging, the clinic 

offered to send Fesen to a refresher course on hematological diseases, and Fesen accepted. 

133. Hutchinson Clinic also gave Tra some oversight for Fesen’s chemotherapy 

regimens. Where Tra and Fesen disagreed, Gingrich agreed to be available for consultation and 

approval. 

TRA’S REVIEW OF FESEN’S CHEMOTHERAPY REGIMENS 

134. In an effort to bring Fesen’s practice in line with Medicare guidelines, the clinic 

tasked Tra with overseeing Fesen’s regimens using compendia guidelines. 

135. Tra was told to review initial diagnoses and the prescribed treatment, and if it 

wasn’t in line with applicable guidelines, Tra could deny the treatment or offer an appropriate 

compendia-listed regimen. 

136. The clinic refused, however, to review old treatment regimens, opting instead to 

have Tra only review new cases. Cases initiated prior to November 2009 were “grandfathered” 

in, so that no review of those regimens would be made. 

137. Throughout 2010 and 2011, Tra’s reviewed Fesen’s regimens on a daily basis. 

138. Tra consistently caught and corrected attempts by Fesen to inappropriately 

fractionate doses to allow more frequent infusions, to use regimens not approved by the 

compendia, and to give Rituxan maintenance beyond the two years permitted. 

139. Tra was also in near-constant contact with the clinic CFO regarding problems 

with Fesen. 

140. On March 16, 2010, Tra sent the CFO an 11-page document titled “Off-Label 

2010,” which listed problems in Fesen’s practice for the year to date, including attempts to use 

drug regimens not approved by compendia. 
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141. On April 12, 2010, Tra forwarded to the CFO some information regarding private 

insurance denials involving Rituxan and Avastin. The claims had been denied as not medically 

necessary, with the Rituxan claims specifically denied for use beyond two years. Tra 

recommended the following to the CFO: 

My suggestions would be to go in and extract all of the patients who have had 
Rituxan for over two years and have them stop Rituxan as per package insert. 
Then I would go in and extract all of the off-label Avastin usage and remove them 
if they were on an approved regimen otherwise or if they were in an unapproved 
combination. Insurances have the right and have in the past denied payment of the 
entire drug regimen. 
 
142. Tra also brought to the CFO’s attention the fact that Fesen was not always 

following Gingrich’s authority as a consultant to the oncology department. Tra noted to the CFO 

that Fesen had continued a patient on Rituxan even after Gingrich had denied the treatment. 

Despite Gingrich’s decision, Fesen nevertheless kept the patient on for months after the 

consultation, which Tra noted, stating, “another one where he’s, well, simply deciding not to 

follow the consultant’s binding decision.” 

143. Throughout 2011, Tra noted several other examples to both the clinic CFO and 

CEO of patients who either were given inappropriate drugs, including Rituxan, or who didn’t 

even have pathology to support the purported diagnosis they were being treated for. 

144. In one case, Tra reported that a patient had been on Rituxan from 2003 through 

2011—well beyond the recommended timeframe. 

145. In another case, Tra reported a patient who had been treated for Waldenstrom’s 

Macroglobulinemia since 2008, despite repeated bone-marrow scans being negative for that 

disease. Prolonged Rituxan use had caused the patient numerous health problems. 
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FESEN FINED BY THE CLINIC FOR MISUSE OF NAVELBINE 

146. On November 30, 2010, the clinic CEO and CFO discussed with the Board of 

Directors Fesen’s misuse of the drug Navelbine throughout the fall of 2010. Specifically, they 

discussed “concerns . . . regarding the drug not being used for the appropriate purpose and the 

fact that the Navelbine had been already used on some of these patients. . . . There was concern 

brought up that the drug had been administered against the policy of the Board and around the 

approval of the oncology pharmacist.” 

147. The Board subsequently concluded that on five different days Fesen had used 

Navelbine without following the approval process set up by the clinic. 

148. Medicare pays between $20-$40 for each claim of Navelbine. 

149. On December 6, 2010, the Board discussed “potential compliance risks, disregard 

for the Board’s mandates, the additional expense for legal opinions and the wasted resources in 

terms of administering the drug and the cost of the drug” and elected to fine Fesen $10,000—an 

amount deemed “commensurate with the level of risk and expense of exposure to the clinic.” 

150. The Board made no moves to report the misuse of Navelbine to any government 

insurer or repay any wrongful reimbursement that resulted from Fesen’s misuse of the drug. 

151. Accordingly, by the end of 2010, Hutchinson Clinic was aware that Fesen was not 

complying with national consensus guidelines and evidence-based treatments for cancer. His use 

of chemotherapy was reported as being strikingly unconventional and not in line with compendia 

recommendations. Numerous specific examples, including problems with nearly 50% of his 

chemotherapy regimens, were presented to clinic leadership. Attempts to corral Fesen’s practice 

were failing, and the clinic had to take the drastic step of fining Fesen $10,000 because of the 

risk he was posing to the clinic. 

Case 2:14-cv-02249-JWB-KGG   Document 25   Filed 10/26/18   Page 22 of 45



23 
 

152. Despite all that, Hutchinson Clinic took no further steps to rectify the harm Fesen 

was doing to his patients, or to prevent further medically unnecessary treatments. 

153. Nor did Hutchinson Clinic take any steps to investigate the amount of improper 

payments it had received from government health insurance programs for medically unnecessary 

treatments. 

THIRD INTERNAL AUDIT 

154. In April 2011, the clinic again engaged Gingrich to conduct a third audit of the 

oncology department. This third audit was of 50 patients—49 Fesen patients and one Estephan 

patient. 

155. Gingrich again found no compliance problems with Estephan’s patient. 

156. Of Fesen’s 49 patients, 15 were patients with hematological problems. Gingrich 

found that 10 of those 15 were given inappropriate therapies. 

157. Gingrich explained the myriad problems he found in those 10 patients’ charts: 

Denials ranged from therapy that was not appropriate or indicated [as in treating a 
patient with MGUS diagnosis with myeloma therapy or treating a patient with 
essentially normal blood counts but considered to have myelodysplastic syndrome 
with Vidaza] OR therapy inappropriately dosed [as in giving Revlimid 5 mg daily 
for myeloma with no evident plan/attempt to dose escalate] OR treating a variety 
of lymphoproliferative diseases with Rituxan, then continuing the Rituxan for 
maintenance [evidence of efficacy exists at present only in follicular lymphoma] 
for >2 years [evidence in FL for 2 years of maintenance]. Not unexpectedly, some 
of these patients begin to have frequent infections with their normal B-cell levels 
depleted, then, not unexpectedly, are found to have a low IgG and are sent to an 
Infectious Disease specialist who labels them as a ‘common variable immune-
deficient’ patient and places them on monthly IVIG replacement therapy.2 
 
158. Although Fesen’s compliance with compendia recommendations for treating solid 

tumors (as distinguished from hematological cancers) had increased, Gingrich still denied 15% 

                                                 
2Brackets in original. 
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of Fesen’s solid-tumor therapies because of wrong or absent diagnoses, or because the therapy 

recommended was inappropriate. 

159. But unchanged from the second audit was Fesen’s poor understanding of 

hematological malignancies. Gingrich recommended steering Fesen away from those patients, as 

“[a] significant fraction of them are being unnecessarily treated—often too early, too much, and 

too long.” 

160. On May 24, 2011, the clinic’s Administrative Council  compiled a summary of 

talking points to be used with Fesen at the next meeting. That summary included the conclusion 

that Fesen’s “clinical practice is not consistent with acceptable oncologic standards” and that his 

practice was putting the clinic at risk for “billing and medical necessity issues” and also had the 

potential for patient harm. 

161. On June 22, 2011, Gingrich told the clinic CFO that he hoped that his efforts 

would serve as useful guidance to Fesen. But he also noted: “I can’t help but surmise there is a 

bit of deviousness in his method as opposed to well-grounded smarts and common sense.” 

162. Negotiations continued between Fesen and Hutchinson Clinic throughout the 

remainder of 2011. Due to ongoing disputes about the status of Fesen’s oncology practice as well 

as other personnel issues, the parties mutually negotiated Fesen’s resignation from the clinic 

effective December 31, 2011. 

163. The Board of Directors met on September 26, 2011, and developed talking points 

about Fesen for the clinic’s stockholder meeting. Among the talking points was the explanation 

that the Board encouraged Fesen’s resignation because of “significant reluctance from Dr. Fesen 

to follow Medicare guidelines as it relates to the chemotherapy treatment of patients.” 
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164. Despite Fesen leaving on those terms, the clinic still took no action to investigate 

or report overpayments for medically unnecessary services. 

SPECIFIC PATIENT EXAMPLES AND ASSOCIATED FALSE CLAIMS 

165. Under the Healthcare Common Procedure Coding System (“HCPCS”), 

chemotherapy drugs are billed under codes J9000-J9999. Rituxan is billed under code J9310 

(“Injection, rituximab, 100 mg”). Codes J9000-J9999, including J9310, are for the drug only, and 

do not include the administration of the drugs, which is coded and billed separately. 

166. Administration of chemotherapy drugs is billed using Current Procedural 

Terminology (“CPT”) codes. Most chemotherapy intravenous infusions are billed using CPT 

codes 96413 (“Chemotherapy administration, intravenous infusion technique; up to 1 hour, 

single or initial substance/drug”) and 96415 (when used in conjunction with 96413, covering 

“each additional hour” of infusion). 

167. If the claim for the drug itself is false because it is medically unnecessary, then 

the accompanying infusion is likewise false for the same reason, as any other claim that flowed 

from the medically unnecessary service would be. 

168. The following are representative examples of Fesen’s medically unnecessary use 

of Rituxan, along with the specific claims submitted within the limitations period.3 

Patient A 

169. Patient A was seen by Fesen for a diagnosis of stage 1 lymphoma. 

170. The medically appropriate treatment for stage 1 lymphoma is resection/radiation, 

not Rituxan. 

                                                 
3The names of Patients A through I can be found on Exhibit 1, which will be filed under 

seal to protect the privacy of patients. 
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171. A lab report dated February 25, 2010, stated, “DIAGNOSIS: NO EVIDENCE OF 

LYMPHOMA.” 

172. A May 13, 2010 letter from a consulting radiation oncologist informed Fesen that 

Patient A could be cured with a biopsy and the “Rituxan that [Patient A] has already received.” 

A follow-up letter on June 3, 2010, noted that Patient A “is without evidence of disease.” 

173. Nevertheless, between March 15, 2010, through October 11, 2010, Fesen and the 

Hutchinson Clinic submitted at least 9 claims for Rituxan to Medicare for Patient A along with 

18 claims for infusions  that were equally medically unnecessary: 

Service Date Code Description Amount Paid 

03/15/2010 J9310 Injection, rituximab, 100 mg                                                     $451.01 

03/15/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

03/15/2010 96415 Infusion of chemotherapy into a vein                                             $69.07 

03/29/2010 J9310 Injection, rituximab, 100 mg                                                     $3,157.05 

03/29/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

03/29/2010 96415 Infusion of chemotherapy into a vein                                             $69.07 

04/05/2010 J9310 Injection, rituximab, 100 mg                                                     $3,239.05 

04/05/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

04/05/2010 96415 Infusion of chemotherapy into a vein                                             $69.07 

04/12/2010 J9310 Injection, rituximab, 100 mg                                                     $3,239.05 

04/12/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

04/12/2010 96415 Infusion of chemotherapy into a vein                                             $46.05 

04/19/2010 J9310 Injection, rituximab, 100 mg                                                     $3,239.05 

04/19/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

04/19/2010 96415 Infusion of chemotherapy into a vein                                             $46.05 

09/20/2010 J9310 Injection, rituximab, 100 mg                                                     $3,243.58 

09/20/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $107.74 

09/20/2010 96415 Infusion of chemotherapy into a vein                                             $70.61 

09/28/2010 J9310 Injection, rituximab, 100 mg                                                     $3,243.58 

09/28/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $107.74 

09/28/2010 96415 Infusion of chemotherapy into a vein                                             $47.07 

10/04/2010 J9310 Injection, rituximab, 100 mg                                                     $3,325.71 

10/04/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $107.74 
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10/04/2010 96415 Infusion of chemotherapy into a vein                                             $47.07 

10/11/2010 J9310 Injection, rituximab, 100 mg                                                     $3,325.71 

10/11/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $107.74 

10/11/2010 96415 Infusion of chemotherapy into a vein                                             $47.07 

Total Paid $27,932.98 

 

174. As a result, Fesen and Hutchinson Clinic were paid at least $27,932.98 for these 

medically unnecessary services to Patient A. 

Patient B 

175. Patient B began seeing Fesen for treatment for non-Hodgkin’s lymphoma in 1999. 

176. Patient B first received Rituxan in 2001, and continued to receive it from 2004 

through 2007. 

177. Patient B’s medical record contains no pathology or staging to indicate why 

Rituxan was begun or continued, or why Patient B received it for over five years. 

178. Despite the fact that maintenance Rituxan is not medically necessary or 

appropriate beyond 2 years, Patient B continued to receive Rituxan throughout 2008 and early 

2009, including at least five infusions of Rituxan between June 2008 and March 12, 2009. 

179. Patient B died in June 2009, having been on Rituxan for at least five years 

180. Fesen and Hutchinson Clinic submitted the following false claims to Medicare for 

Patient B’s Rituxan and the associated infusions that were medically unnecessary: 

Service Date Code Description Amount Paid 

06/02/2008 J9310 Injection, rituximab, 100 mg                                                     $2,915.17 

06/02/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

06/02/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

09/08/2008 J9310 Injection, rituximab, 100 mg                                                     $2,917.58 

09/08/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

09/08/2008 96415 Infusion of chemotherapy into a vein                                             $76.75 

10/06/2008 J9310 Injection, rituximab, 100 mg                                                     $2,994.12 
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10/06/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

10/06/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

12/02/2008 J9310 Injection, rituximab, 100 mg                                                     $2,994.12 

12/02/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

12/02/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

03/12/2009 J9310 Injection, rituximab, 100 mg                                                     $2,997.77 

03/12/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

03/12/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

Total Paid $15,657.10 

 

181. As a result, Fesen and Hutchinson Clinic were paid at least $15,657.10 for these 

medically unnecessary services to Patient B. 

Patient C 
 
182. Patient C began seeing Fesen at least as far back as 2001.  

183. Patient C had a diagnosis of lymphoma that was Stage 1A low grade and did not 

require systemic treatment. 

184. Nevertheless, Patient C began receiving Rituxan in 2005. Progress notes signed 

by Fesen in 2007 and 2008 continued the “maintenance Rituxan.”  

185. Patient C continued to receive Rituxan in 2009 and 2010. 

186. The medically appropriate treatment for Patient C’s stage 1 low grade lymphoma 

is resection/radiation, not Rituxan. Nor is maintenance Rituxan appropriate beyond 2 years. 

Accordingly, it was not medically necessary to continue Patient C on Rituxan for 5 years. 

187. From July 8, 2008, through August 24, 2010, Patient C received at least 12 

medically unnecessary infusions of Rituxan, resulting in at least 36 false claims: 

Service Date Code Description Amount Paid 

07/08/2008 J9310 Injection, rituximab, 100 mg                                                     $3,334.38 

07/08/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

07/08/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 
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08/05/2008 J9310 Injection, rituximab, 100 mg                                                     $3,334.38 

08/05/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

08/05/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

09/09/2008 J9310 Injection, rituximab, 100 mg                                                     $3,334.38 

09/09/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

09/09/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

10/07/2008 J9310 Injection, rituximab, 100 mg                                                     $3,421.85 

10/07/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

10/07/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

01/06/2009 J9310 Injection, rituximab, 100 mg                                                     $3,318.02 

01/06/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

01/06/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

03/31/2009 J9310 Injection, rituximab, 100 mg                                                     $3,426.02 

03/31/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

03/31/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

06/30/2009 J9310 Injection, rituximab, 100 mg                                                     $3,514.26 

06/30/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

06/30/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

09/22/2009 J9310 Injection, rituximab, 100 mg                                                     $3,519.97 

09/22/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

09/22/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

12/15/2009 J9310 Injection, rituximab, 100 mg                                                     $3,605.34 

12/15/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

12/15/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

03/09/2010 J9310 Injection, rituximab, 100 mg                                                     $3,608.06 

03/09/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

03/09/2010 96415 Infusion of chemotherapy into a vein                                             $69.07 

06/01/2010 J9310 Injection, rituximab, 100 mg                                                     $3,701.78 

06/01/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $107.74 

06/01/2010 96415 Infusion of chemotherapy into a vein                                             $47.07 

08/24/2010 J9310 Injection, rituximab, 100 mg                                                     $3,706.94 

08/24/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $107.74 

08/24/2010 96415 Infusion of chemotherapy into a vein                                             $47.07 

Total Paid $43,823.29 
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188. As a result, Fesen and Hutchinson Clinic were paid at least $43,823.29 for these 

medically unnecessary services to Patient C. 

Patient D 

189. Patient D was diagnosed with lymphoma and began receiving Rituxan per Fesen’s 

orders in 2005. 

190. Fesen continued Patient D on Rituxan through at least 2009, although pathology 

and CT scans eventually showed no recurrence of disease. 

191. Patient D had continual sinus infections and hypogammaglobulinemia, likely a 

result of the Rituxan. 

192. Between July 14, 2008, and August 24, 2009, Patient D received at least 7 

infusions of Rituxan that were medically unnecessary, resulting in at least 21 false claims: 

Service Date Code Description Amount Paid 

07/14/2008 J9310 Injection, rituximab, 100 mg                                                     $2,917.58 

07/14/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

07/14/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

08/11/2008 J9310 Injection, rituximab, 100 mg                                                     $2,917.58 

08/11/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

08/11/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

10/06/2008 J9310 Injection, rituximab, 100 mg                                                     $2,994.12 

10/06/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

10/06/2008 96415 Infusion of chemotherapy into a vein                                             $76.75 

12/01/2008 J9310 Injection, rituximab, 100 mg                                                     $2,994.12 

12/01/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

12/01/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

03/02/2009 J9310 Injection, rituximab, 100 mg                                                     $2,997.77 

03/02/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

03/02/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

06/01/2009 J9310 Injection, rituximab, 100 mg                                                     $3,074.97 

06/01/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

06/01/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 
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08/24/2009 J9310 Injection, rituximab, 100 mg                                                     $3,079.98 

08/24/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

08/24/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

Total Paid $22,164.98 

 

193. Fesen and Hutchinson Clinic were paid at least $22,164.98 for these medically 

unnecessary services to Patient D. 

Patient E 

194. Patient E was diagnosed with isolated high-grade lymphoma, which has a high 

cure rate with resection and radiation. 

195. Nevertheless, Fesen began treating Patient E with Rituxan in early 2007. 

196. Fesen continued the Rituxan for nearly 4 years, contrary to applicable medical 

standards. In particular, from June 24, 2008, through August 10, 2010, Fesen treated Patient E 

with at least 11 medically unnecessary infusions of Rituxan, resulting in at least 33 false claims: 

Service Date Code Description Amount Paid 

06/24/2008 J9310 Injection, rituximab, 100 mg                                                     $2,498.72 

06/24/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

06/24/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

08/04/2008 J9310 Injection, rituximab, 100 mg                                                     $2,500.78 

08/04/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

08/04/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

09/16/2008 J9310 Injection, rituximab, 100 mg                                                     $2,500.78 

09/16/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

09/16/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

10/29/2008 J9310 Injection, rituximab, 100 mg                                                     $2,566.38 

10/29/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

10/29/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

12/09/2008 J9310 Injection, rituximab, 100 mg                                                     $2,566.38 

12/09/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

12/09/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

03/12/2009 J9310 Injection, rituximab, 100 mg                                                     $2,569.51 
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03/12/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

03/12/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

06/09/2009 J9310 Injection, rituximab, 100 mg                                                     $2,635.69 

06/09/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

06/09/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

12/01/2009 J9310 Injection, rituximab, 100 mg                                                     $2,704.00 

12/01/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

12/01/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

02/23/2010 J9310 Injection, rituximab, 100 mg                                                     $2,706.04 

02/23/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

02/23/2010 96415 Infusion of chemotherapy into a vein                                             $69.07 

05/18/2010 J9310 Injection, rituximab, 100 mg                                                     $2,776.33 

05/18/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

05/18/2010 96415 Infusion of chemotherapy into a vein                                             $46.05 

08/10/2010 J9310 Injection, rituximab, 100 mg                                                     $2,780.21 

08/10/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $107.74 

08/10/2010 96415 Infusion of chemotherapy into a vein                                             $70.61 

   $30,590.38 

 

197. As a result, Fesen and Hutchinson Clinic were paid at least $30,590.38 for these 

medically unnecessary services to Patient E. 

Patient F 

198. Patient F had stage 1A lymphoma. The medically appropriate treatment for 

Patient F’s disease was radiation. 

199. Although radiation would have likely been sufficient to cure Patient F’s disease, 

Fesen treated Patient F with Rituxan beginning as early as 2007. 

200. Despite the lack of evidence that Patient F had persistent or recurrent lymphoma, 

Fesen ordered at least 29 doses of Rituxan over the span of three years. 

201. From June 4, 2008, through January 8, 2010, Patient F received at least 9 doses of 

Rituxan that were medically unnecessary, resulting in at least 28 false claims: 
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Service Date Code Description Amount Paid 

06/04/2008 J9310 Injection, rituximab, 100 mg                                                     $2,915.17 

06/04/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

06/04/2008 96415 Infusion of chemotherapy into a vein                                             $25.58 

10/08/2008 J9310 Injection, rituximab, 100 mg                                                     $2,994.12 

10/08/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

10/08/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

10/08/2008 96417 Infusion of different chemotherapy drug or 
substance into a vein up to 1 hour    $56.22 

12/10/2008 J9310 Injection, rituximab, 100 mg                                                     $2,994.12 

12/10/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

12/10/2008 96415 Infusion of chemotherapy into a vein                                             $102.34 

01/14/2009 J9310 Injection, rituximab, 100 mg                                                     $2,997.77 

01/14/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

01/14/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

02/11/2009 J9310 Injection, rituximab, 100 mg                                                     $2,997.77 

02/11/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

02/11/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

06/05/2009 J9310 Injection, rituximab, 100 mg                                                     $3,074.97 

06/05/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

06/05/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

07/08/2009 J9310 Injection, rituximab, 100 mg                                                     $3,079.98 

07/08/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

07/08/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

09/02/2009 J9310 Injection, rituximab, 100 mg                                                     $3,079.98 

09/02/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

09/02/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

01/08/2010 J9310 Injection, rituximab, 100 mg                                                     $3,033.17 

01/08/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

01/08/2010 96415 Infusion of chemotherapy into a vein                                             $69.07 

Total Paid $28,724.53 

 

202. As a result, Fesen and Hutchinson Clinic were paid at least $28,724.53 for these 

medically unnecessary services to Patient F. 
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Patient G 

203. Patient G began receiving Rituxan prescribed by Fesen in 2006, along with 

various accompanying chemotherapy regimens. 

204. Although Patient G’s diagnosis was listed as lymphoma, Patient G’s medical 

records contain no documentation regarding the progression of Patient G’s disease, or whether it 

persisted. Subsequent biopsies showed no lymphoma at all. 

205. Nevertheless, Fesen continued Patient G on Rituxan through 2010, eventually 

giving nearly 30 doses of Rituxan—well beyond the medically appropriate standards for Rituxan 

use 

206. Patient G received 13 infusions of Rituxan that were medically unnecessary, 

resulting in at least 39 false claims: 

Service Date Code Description Amount Paid 

06/10/2008 J9310 Injection, rituximab, 100 mg                                                     $2,498.72 

06/10/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

06/10/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

07/08/2008 J9310 Injection, rituximab, 100 mg                                                     $2,500.78 

07/08/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

07/08/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

08/07/2008 J9310 Injection, rituximab, 100 mg                                                     $2,500.78 

08/07/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

08/07/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

09/04/2008 J9310 Injection, rituximab, 100 mg                                                     $2,500.78 

09/04/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

09/04/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

01/22/2009 J9310 Injection, rituximab, 100 mg                                                     $2,569.51 

01/22/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

01/22/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

04/16/2009 J9310 Injection, rituximab, 100 mg                                                     $2,635.69 

04/16/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

04/16/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 
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07/09/2009 J9310 Injection, rituximab, 100 mg                                                     $2,639.98 

07/09/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

07/09/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

10/01/2009 J9310 Injection, rituximab, 100 mg                                                     $2,704.00 

10/01/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

10/01/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

12/21/2009 J9310 Injection, rituximab, 100 mg                                                     $2,704.00 

12/21/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

12/21/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

01/26/2010 J9310 Injection, rituximab, 100 mg                                                     $2,706.04 

01/26/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

01/26/2010 96415 Infusion of chemotherapy into a vein                                             $46.05 

02/02/2010 J9310 Injection, rituximab, 100 mg                                                     $2,706.04 

02/02/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

02/02/2010 96415 Infusion of chemotherapy into a vein                                             $46.05 

02/09/2010 J9310 Injection, rituximab, 100 mg                                                     $2,706.04 

02/09/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

02/09/2010 96415 Infusion of chemotherapy into a vein                                             $69.07 

02/16/2010 J9310 Injection, rituximab, 100 mg                                                     $2,706.04 

02/16/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

02/16/2010 96415 Infusion of chemotherapy into a vein                                             $23.02 

Total Paid $36,103.43 

 

207. As a result, Fesen and Hutchinson Clinic were paid at least $36,103.43 for these 

medically unnecessary services for Patient F. 

Patient H 

208. Patient H had a listed diagnosis of lymphoma and began receiving Rituxan in 

1998. 

209. Patient H continued to receive Rituxan consistently from 2004 through 2009, 

receiving nearly 50 doses of Rituxan altogether. 
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210. Despite the aggressive use of Rituxan, the actual status of Patient H’s lymphoma 

is never clear in the medical records. 

211. A lab report in November 2007 stated there was no evidence of non-Hodgkin’s B-

cell lymphoma, but in January 2008, Dr. Fesen concluded Patient H has “Recurrent nonHodgkin 

lymphoma. Continue Rituxan.” 

212. In September 2008, Fesen noted that Patient H had non-Hodgkin’s lymphoma, 

though there was a “current negative PET scan.” He ordered Patient H to return in 4 months, at 

which time he’d consider cutting down Rituxan. 

213. In December 2008, he noted that “recurrent disease cannot be found” and that 

Patient H was doing well. 

214. Despite this, from June 6, 2008, through December 4, 2009, Patient H continued 

to receive Rituxan, including the following infusions, resulting in at least 21 false claims: 

Service Date Code Description Amount Paid 

06/06/2008 J9310 Injection, rituximab, 100 mg                                                     $3,331.62 

06/06/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

06/06/2008 96415 Infusion of chemotherapy into a vein                                             $76.75 

06/20/2008 J9310 Injection, rituximab, 100 mg                                                     $3,331.62 

06/20/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

06/20/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 

12/05/2008 J9310 Injection, rituximab, 100 mg                                                     $3,421.85 

12/05/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

12/05/2008 96415 Infusion of chemotherapy into a vein                                             $76.75 

03/06/2009 J9310 Injection, rituximab, 100 mg                                                     $3,426.02 

03/06/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

03/06/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

06/05/2009 J9310 Injection, rituximab, 100 mg                                                     $3,514.26 

06/05/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

06/05/2009 96415 Infusion of chemotherapy into a vein                                             $94.62 

09/04/2009 J9310 Injection, rituximab, 100 mg                                                     $3,519.97 
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09/04/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

09/04/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

12/04/2009 J9310 Injection, rituximab, 100 mg                                                     $3,605.34 

12/04/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

12/04/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

Total Paid $25,422.40 

 

215. As a result, Fesen and Hutchinson Clinic were paid at least $25,422.40 for these 

medically unnecessary services to Patient H. 

Patient I 

216. Patient I was diagnosed in June 2003 with diffuse lymphoma that was likely a 

large B-cell type. 

217. At that time, Patient I was started on Rituxan, along with an ever-changing course 

of chemotherapy that was not reflective of any known curative regimen for lymphoma. 

218. Patient I was restaged in January 2004 and was found to be free of disease. 

219. For reasons not clear in the medical records, Fesen nevertheless began Patient I on 

Rituxan again in March 2004. 

220. Over the next seven years, Patient I received at least 55 doses of Rituxan, which 

caused serious hypogammaglobulinemia. 

221. Patient I was a dual-eligible Medicare and Tricare beneficiary. 

222. From June 9, 2008, through January 21, 2010, Patient I received nine doses of 

Rituxan that were medically unnecessary, resulting in at least 27 false claims. Medicare paid the 

following on those claims as the primary insurer: 

Service Date Code Description Amount Paid 

06/09/2008 J9310 Injection, rituximab, 100 mg                                                     $2,915.17 

06/09/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

06/09/2008 96415 Infusion of chemotherapy into a vein                                             $51.17 
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10/21/2008 J9310 Injection, rituximab, 100 mg                                                     $2,994.12 

10/21/2008 96413 Infusion of chemotherapy into a vein up to 1 hour                                $114.12 

10/21/2008 96415 Infusion of chemotherapy into a vein                                             $76.75 

01/13/2009 J9310 Injection, rituximab, 100 mg                                                     $2,141.26 

01/13/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

01/13/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

04/07/2009 J9310 Injection, rituximab, 100 mg                                                     $2,196.41 

04/07/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

04/07/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

06/30/2009 J9310 Injection, rituximab, 100 mg                                                     $2,196.41 

06/30/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

06/30/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

09/22/2009 J9310 Injection, rituximab, 100 mg                                                     $2,199.98 

09/22/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

09/22/2009 96415 Infusion of chemotherapy into a vein                                             $47.31 

12/15/2009 J9310 Injection, rituximab, 100 mg                                                     $2,253.34 

12/15/2009 96413 Infusion of chemotherapy into a vein up to 1 hour                                $104.29 

12/15/2009 96415 Infusion of chemotherapy into a vein                                             $70.97 

01/14/2010 J9310 Injection, rituximab, 100 mg                                                     $2,255.04 

01/14/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

01/14/2010 96415 Infusion of chemotherapy into a vein                                             $46.05 

01/21/2010 J9310 Injection, rituximab, 100 mg                                                     $2,255.04 

01/21/2010 96413 Infusion of chemotherapy into a vein up to 1 hour                                $105.42 

01/21/2010 96415 Infusion of chemotherapy into a vein                                             $69.07 

Total Paid $22,941.53 

 

223. For those same 27 false claims, Tricare, as a secondary payer, paid the following: 

Service Date Code Description Amount Paid 
06/09/2008 J9310 RITUXIMAB CANCER TREATMENT $728.79 
06/09/2008 96413 CHEMO, IV INFUSION, 1 HR $28.53 
06/09/2008 96415 CHEMO, IV INFUSION, ADDL HR $12.79 
10/21/2008 J9310 RITUXIMAB CANCER TREATMENT $748.53 
10/21/2008 96413 CHEMO, IV INFUSION, 1 HR $28.53 
10/21/2008 96415 CHEMO, IV INFUSION, ADDL HR $19.19 
01/13/2009 J9310 RITUXIMAB INJECTION $535.32 
01/13/2009 96413 CHEMO, IV INFUSION, 1 HR $26.07 
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01/13/2009 96415 CHEMO, IV INFUSION, ADDL HR $17.74 
04/07/2009 J9310 RITUXIMAB INJECTION $549.10 
04/07/2009 96413 CHEMO, IV INFUSION, 1 HR $26.07 
04/07/2009 96415 CHEMO, IV INFUSION, ADDL HR $17.74 
06/30/2009 J9310 RITUXIMAB INJECTION $549.10 
06/30/2009 96413 CHEMO, IV INFUSION, 1 HR $26.07 
06/30/2009 96415 CHEMO, IV INFUSION, ADDL HR $17.74 
09/22/2009 J9310 RITUXIMAB INJECTION $550.00 
09/22/2009 96413 CHEMO, IV INFUSION, 1 HR $26.07 
09/22/2009 96415 CHEMO, IV INFUSION, ADDL HR $11.83 
12/15/2009 J9310 RITUXIMAB INJECTION $563.33 
12/15/2009 96413 CHEMO, IV INFUSION, 1 HR $26.07 
12/15/2009 96415 CHEMO, IV INFUSION, ADDL HR $17.74 
01/14/2010 J9310 RITUXIMAB INJECTION $563.76 
01/14/2010 96413 CHEMO, IV INFUSION, 1 HR $26.35 
01/14/2010 96415 CHEMO, IV INFUSION, ADDL HR $11.51 
01/21/2010 J9310 RITUXIMAB INJECTION $563.76 
01/21/2010 96413 CHEMO, IV INFUSION, 1 HR $26.35 
01/21/2010 96415 CHEMO, IV INFUSION, ADDL HR $17.27 
  Total Paid $5,735.35 

 

224. As a result of Fesen and Hutchinson Clinic’s false claims for these medically 

unnecessary Rituxan infusions, Medicare and Tricare paid them at least $28,676.88. 

TOTAL CLAIMS TO GOVERNMENT INSURERS 

225. Based on the information laid out above, these patient examples are not isolated 

examples, but instead representative examples of the medically unnecessary services Fesen and 

Hutchinson Clinic repeatedly billed to Medicare and Tricare. This is supported by the clinic’s 

own internal audits that found widespread problems with Fesen’s chemotherapy regimens, and 

particularly his use of Rituxan. 

226. The clinic was told by Gingrich that Fesen incorrectly and repeatedly treated 

lymphoma patients with Rituxan when it was not indicated or medically appropriate. Even where 
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it was initially appropriate, Gingrich reported that Fesen routinely kept patients on Rituxan for 

years longer than was medically necessary or appropriate. 

227. Between 2008 and 2011, Tra also repeatedly informed Hutchinson Clinic that 

Fesen was prescribing medically unnecessary and inappropriate chemotherapy, and that he 

continued to do so even after Gingrich became involved and put him on notice that he was 

improperly prescribing and administering cancer drugs. 

228. Fesen himself was repeatedly put on notice about how his conduct violated 

Medicare and Tricare rules and that he was submitting claims for medically unnecessary 

services. 

229. From May 28, 2008, through December 31, 2011, Fesen and Hutchinson Clinic 

were responsible for at least 289,407 claims to Medicare for Fesen’s treatments, and were paid 

over $30 million. Of those payments, $17 million was paid just for chemotherapy and other 

cancer drugs.  

230. From May 28, 2008, through December 31, 2011, Fesen and Hutchinson Clinic 

were responsible for at least 10,743 claims to Tricare for Fesen’s treatments, and were paid 

$545,938.61. Of those claims, Tricare paid $251,266.29 for chemotherapy and other cancer 

drugs. 

231. From May 28, 2008, through December 31, 2011, Hutchinson Clinic and Fesen 

billed Medicare at least 1,316 times for Rituxan administered to Fesen’s patients. 

232. On those 1,316 claims, Medicare paid Fesen and Hutchinson Clinic 

approximately $3.8 million. This total does not include the costs of infusion, which were billed 

to government insurers along with every dose of Rituxan. 
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233. From May 28, 2008, through December 31, 2011, Hutchinson Clinic and Fesen 

billed Tricare 46 times for Rituxan administered to Fesen’s patients and were paid $37,209.71. 

This total does not include the costs of infusion, which were billed to government insurers along 

with every dose of Rituxan. 

234. The clinic’s own internal audit indicates that a significant portion—perhaps as 

much as half, if not more—of those claims paid by Medicare and Tricare were false because they 

were for medically unnecessary treatments. 

235. Further, the clinic had actual knowledge of these false claims and subsequent 

fraudulent payments from government insurers, but it never made any effort to investigate or 

repay those obligations. 

COUNT I – FALSE CLAIMS ACT (FALSE CLAIM) 
31 U.S.C. § 3729(a)(1)(A) 

 
236. The United States incorporates by reference the allegations set forth in paragraphs 

1 through 235. 

237. Fesen and Hutchinson Clinic knowingly presented or caused to be presented false 

or fraudulent claims to Medicare and Tricare for payment or approval.  

238. They did so by knowingly ordering and administering certain drugs, treatments, 

or services that were not medically necessary and then submitting claims for payment from 

government insurers. 

239. As a result of these false claims knowingly submitted by Fesen and Hutchinson 

Clinic, the United States was damaged in amount to be determined at trial, subject to trebling 

under the False Claims Act. 

240. The United States is also entitled to a civil penalty of $5,500 to $11,000 for each 

false claim, as adjusted by federal regulations. 
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COUNT II – FALSE CLAIMS ACT (FALSE RECORDS) 
31 U.S.C. § 3729(a)(1)(B) 

 
241. The United States incorporates by reference the allegations set forth in paragraphs 

1 through 235. 

242. Fesen and the Hutchinson Clinic knowingly made, used, or caused to be made or 

used false records or statements material to false or fraudulent claims. 

243. They did so by incorrectly diagnosing patients or certifying that treatments were 

medically necessary when they actually were not. 

244. As a result of this creation or use of these false records or statements, the United 

States was damaged in an amount to be determined at trial, subject to trebling under the False 

Claims Act. 

245. The United States is also entitled to a civil penalty of $5,500 to $11,000 for each 

false claim, as adjusted by federal regulation. 

COUNT III – FALSE CLAIMS ACT (REVERSE FALSE CLAIM) 
31 U.S.C. § 3729(a)(1)(G) 

 
246. The United States incorporates by reference the allegations set forth in paragraphs 

1 through 235. 

247. Hutchinson Clinic knowingly concealed or knowingly and improperly avoided an 

obligation to pay money to the government. 

248. It did so by failing to return overpayments identified or that should have been 

identified as a result of repeated audits, warnings, and reviews of Fesen’s oncology practices. 

249. As a result, the United States was damaged in an amount to be determined at trial, 

subject to trebling under the False Claims Act. 
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250. The United States is also entitled to a civil penalty of $5,500 to $11,000 for each 

false claim, as adjusted by federal regulation. 

COUNT IV – UNJUST ENRICHMENT 
Common Law 

 
251. The United States incorporates by reference the allegations set forth in paragraphs 

1 through 235. 

252. The United States conferred a benefit on Fesen and Hutchinson Clinic by payment 

of certain health-care claims, a benefit neither Fesen nor Hutchinson Clinic was entitled to 

because those payments were for claims for medically unnecessary services. 

253. Under the circumstances outlined above, the acceptance and retention of such 

benefits by Fesen and Hutchinson Clinic is inequitable. 

254. By obtaining government funds that they were not entitled to, Fesen and 

Hutchinson Clinic were unjustly enriched and are liable to pay such amounts, to be determined at 

trial, to the United States. 

COUNT V – PAYMENT BY MISTAKE 
Common Law 

 
255. The United States incorporates by reference the allegations set forth in paragraphs 

1 through 235. 

256. The United States paid claims submitted by Fesen and Hutchinson Clinic for 

reimbursement for certain cancer treatments on the mistaken understanding that such claims 

were reimbursement for medically necessary services, when in fact they were for medically 

unnecessary services. 

257. Had the United States known the truth, it would not have paid such claims. 

Payment was therefore by mistake. 
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258. As a result of such mistaken payments, the United States has sustained damages 

in an amount to be determined at trial. 

PRAYER FOR RELIEF 

The United States requests that the Court enter judgment in its favor and award the 

following relief: 

A. On Counts I and II (false claims and false records), against Fesen and Hutchinson 

Clinic jointly and severally, award damages in an amount to be determined at trial, trebled, 

together with the maximum civil penalties allowed by law, plus costs, post-judgment interest, 

and any other relief as the Court deems proper; 

B. On Count III (reverse false claims), against Hutchinson Clinic, award damages in 

an amount to be determined at trial, trebled, together with the maximum civil penalties allowed 

by law, plus costs, post-judgment interest, and any other relief as the Court deems proper; 

C. On Count IV (unjust enrichment), against Fesen and Hutchinson Clinic jointly 

and severally, award damages equal to the amount of money that was improperly obtained from 

the United States and by which Fesen and Hutchinson Clinic were unjustly enriched, plus costs, 

pre-and post-judgment interest, and any other relief the Court deems proper; and 

D. On Count V (payment by mistake), against Fesen and Hutchinson Clinic jointly 

and severally, award damages for an amount equal to the United States’ damages, plus costs, pre-

and post-judgment interest, and any other relief the Court deems proper. 

DEMAND FOR JURY TRIAL 

The United States demands a jury trial. 
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 Respectfully submitted, 

 STEPHEN R. MCALLISTER 
 United States Attorney 
 District of Kansas 
 
 s/ Robin R. Anderson    
 ROBIN R. ANDERSON, #23142 
 CLAY BRITTON, #23901 
 Assistant United States Attorneys 
 500 State Avenue, Suite 360 
 Kansas City, Kansas 66101 
 PH: 913-551-6730 
 FX: 913-551-6541 
 Robin.Anderson@usdoj.gov  
 Clay.Britton@usdoj.gov  
  Attorneys for the United States 
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